TH'S OPI NI ON WAS WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered
today is binding precedent of the Interference Tri al
Section of the Board of Patent Appeals and
Interferences. The opinion is otherw se not binding
precedent. The decision was entered on
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PER CURI AM

JUDGMVENT PURSUANT TO 37 CFR § 1.662



Upon consi deration of the GRAY ET AL. ABANDONMENT OF
CONTEST UNDER 37 C.F.R 8 1.662(a) (Paper 28), it is

ORDERED t hat judgnment on priority as to Count 1, the
sole count in the interference, is awarded agai nst junior
party NANCY M GRAY and RAYMOND L. WOOSLEY.

FURTHER ORDERED t hat judgment on priority as to
Count 1 is awarded in favor of senior party JAN HEERES,

JEAN L. MESENS and JOZEF PEETERS.

FURTHER ORDERED t hat, on the record before the Board
of Patent Appeals and Interferences, senior party JAN HEERES,
JEAN L. MESENS and JOZEF PEETERS is entitled to a patent
containing clainms 13-25 (corresponding to Count 1) of
application 08/676,531, filed July 9, 1996.

FURTHER ORDERED t hat junior party NANCY M GRAY and
RAYMOND L. WOOSLEY is not entitled to a patent containing
clains 1-15 (corresponding to Count 1) of U S. Patent
5,474,997, granted Decenber 12, 1995, based on 08/ 341, 266,
filed Novenber 17, 1994.

FURTHER ORDERED t hat notw t hstandi ng the foll ow ng
sentence in the GRAY ET AL. ABANDONMENT COF CONTEST UNDER 37
CF.R 8 1.662(a) (Paper 28):

However, by abandoning the contest [due to a | ack of

commercial interest on the part of Sepracor, the rea



party in interest] as to Count 1, the party Gay et al.
does not concede the issue of priority of invention to

the party Heeres et al.

(1) the filing of the GRAY ET AL. ABANDONVENT OF
CONTEST UNDER 37 C.F.R 8 1.662(a) (Paper 28) shall be treated
as a request for entry of an adverse judgnent (see 37 CFR
§ 1.662(a)) and

(2) the judgnent entered today is a judgnment on the
nerits which as between the parties to the interference
establ i shes that JAN HEERES, JEAN L. MESENS and JOZEF PEETERS
"made" (35 U.S.C. 8 102(g)) the invention defined by Count 1
prior to NANCY M GRAY and RAYMOND L. WOOSLEY.

FURTHER ORDERED that the prelimnary statenent filed
by Heeres is returned unopened.

FURTHER ORDERED that if there is a settlenent

agreenent, attention is directed to 35 U S.C § 135(c) and

37 CFR 8§ 1.661.
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